STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

Inre: Petition for a rule
establishing a conmunity
devel opnent district known
as Circle Square Wods in
Mari on County, Florida.

CASE NO. 93-3645

— N N N

REPORT AND CONCLUSI ONS
Prelimnary Matters

As envi sioned by Section 190.005(1)(d), Florida Statutes, and Rule 42-
1.012, Florida Adm nistrative Code, a |ocal public hearing was conducted on My
5, 1994 before David M Mal oney, Hearing Oficer. The hearing was held in the
County Adm nistration Building, 601 S.E. 25th Avenue, Ccala, Florida, conmmrencing
at 9:00 a.m A copy of the Hearing officer's Second Notice of Local Public
Hearing is included in the record.

In the course of these proceedings On Top of the Wrld, Inc. was
represented by Mchael J. dazer, of Macfarlane Ausley Ferguson & McMillen, 227
S. Cal houn Street, Tall ahassee, Florida 32301; Landis V. Curry, Jr., of Ayres,
Cluster, Curry, MCall & Briggs, P.A, 21 NE First Avenue, Ccala, Florida
32678; Vincent L. Nuccio, Jr., of Macfarlane Ausley Ferguson & McMillen, 111
Madi son Street, Tanpa, Florida 33601; and Charles A. Simons, of Schreiber,

Si mons, MacKni ght & Tweedy, 520 Madi son Avenue, New York, New York 10022.

At the local public hearing the Petitioner, On Top O The Wrld, Inc.,
presented wi tnesses and exhibits to support its request for recognition of the
proposed Circle Square Wods Conmunity Devel opnment District. Public coment was
al so received. In the transcript of the Iocal public hearing, provided wth
this Report and Conclusions, the court reporter has set forth an index
identifying the page at which exam nation of the various w tnesses comenced.
Wtnesses for the Petitioner were: Kenneth D. Colen, President of On Top of the
Wrld, Inc., 8700 SSW 99th Street, Ccala, Florida 34481; Gary L. Myer, 10300
N.W 11 Manor, Coral Springs, Florida 33071, manager of special purpose taxing
districts, including community devel opnent districts. M. Myer was accepted as
an expert in community devel opnent district managenment and ot her fornms of
speci al district managenent; David M Mechanik, an attorney with Mcfarl ane
Ausl ey Ferguson & McMullen, 111 Madi son Street, 2300 First Florida Tower, Tanpa,
Florida 33602; Lee MIls, President of MIIls Engineering Conpany, P. O Box
778, Bronson, Florida 32621, licensed as a | and surveyor and civil engineer.

M. MIls was accepted as an expert in land surveying and civil engineering;
WlliamJ. Rizzetta, President of Rizzetta & Conpany, Inc., 2701 W Busch

Boul evard, Tanpa, Florida 33618, which provides financial consulting to the
real estate industry including community devel opment districts. M. Rizzetta
was accepted as an expert in preparation of econom c inpact statenents for
communi ty devel opnent districts; and, Avis M Craig-Ayotte who is enployed as a
Principal of Henigar & Ray, Inc., 640 E. H ghway 44, Crystal R ver, Florida
34429, and is a Private Planning Departnment Manager within the Community Design
Division of Henigar & Ray in Crystal River, Florida providing planning services
primarily within Marion and G trus Counties. M. Craig-Ayotte was accepted as
an expert in land use planning. In addition to the testinony at hearing,



prepared testinony was subnmitted by Kenneth D. Colen (PT 1-20), Gary L. Moyer
(PT 21-45), David M Mechani k (PT 46-53), Lee MIIs (PT 54-72), WIIliam]J.

Ri zzetta (PT 73-88) and Avis M Craig-Ayotte (PT 89-132). That prepared
testinmony is submtted with this Report and Concl usi ons.

Public comment at the local public hearing was received from Gus LaSal a.

The exhibits submtted by the Petitioner are: Exhibit A Amended Petition
to Establish G rcle Square Wods Conmunity Devel opnent District; Exhibit B,
January 20, 1994 letter to David K Coburn forwardi ng copi es of the Anended
Petition; Exhibit C, Florida Land and Water Adjudicatory Comni ssion Notice of
Recei pt of Petition; Exhibit D, copy of check in the anmount of $15,000 to the
Mari on County Commi ssion; Exhibit E, February 3, 1994 letter to Sharyn Smith,
Division of Administrative Hearings forwardi ng the Anended Petition for
assignment to a Hearing Oficer; Exhibit F, Notice of Receipt of Petition filed
in Volune 20, Nunmber 11, Florida Administrative Wekly, March 18, 1994; Exhibit
G March 23, 1994 letter to David K. Coburn forwarding a copy of the Notice of
Local Hearing; Exhibit H ad fromthe Ccala Star Banner, including proof of
publication; Exhibit I, Second Notice of Local Public Hearing; Exhibit J,
Chapter 190, Florida Statutes (1993); Exhibit K, Chapter 42-1, Florida
Admi ni strative Code; Exhibit L, Chapter 187, Florida Statutes (1993); Exhibit M
Section 120.54, Florida Statutes (1993); Exhibit N, February 16, 1994 letter to
David K. Coburn from Wt hl acoochee Regi onal Pl anning Council commrenting on the
Amended Petition; Exhibit O Certified Copy of the Resolution of the Board of
County Conmi ssioners of Marion County Expressing its Support of the Anended
Petition dated March 23, 1994; Exhibit P, Chart regarding districts nmanaged by
Gary Moyer; Exhibit Q March 12, 1993 letter to On Top of the World, Inc.
regardi ng review of the Vesting Application; Exhibit R Final Oder dated
Decenmber 5, 1983 In Re: On Top of the Wrld, Central, a proposed devel opnent of
regi onal inpact in Marion County, Florida, Case No. 83-3283; Exhibit S, March
1994 letter to David K Coburn fromthe Departnent of Community Affairs; Exhibit
T, April 22, 1994 letter to J. Al ex Magee, Florida Departnment of Community
Affairs regarding summary of vested rights; Exhibit U Conpany Profile, Rizzetta
& Company; Exhibit V, Resume of Avis M Craig-Ayotte, AICP;, Exhibit W Circle
Squar e Wods Boundary Map; and Exhibit X, Crcle Sqguare Wods Devel opnent Map.
Exhi bits A-V were submtted with the prepared testinmony. Exhibits Wand X were
submtted at the public hearing.

Thr oughout this Report, the follow ng abbreviations will be used:
"CDD' means comunity devel opnment distr

"CSW nmeans Circle Square Wods.

"FLWAC' neans the Florida Land and Water Adjudicatory Conmi ssion.
"OTOWN neans On Top O The World, Inc..

Ref erences to the prepared testinmony will be "PT __ ."

Ref erences to the transcript of the testinony at the public hearing will be
"

Ref erences to exhibits submtted at the public hearing will be "Exhibit



The Process

1. On or about June 14, 1993, OTOWfiled a Petition with the Florida Land
and Water Adjudicatory Conmi ssion to pronmulgate a rule to establish the proposed
Circle Square Wods Conmunity Devel opment District. As required by Section
190. 005(1) (b)1, Petitioner submitted a $15,000 filing fee to Marion County. See
Exhi bit D.

2. The original Petition was superseded by an Anended Petition filed on or
about January 20, 1994 with FLWAC. See Exhibits A & B. FLWAC prepared a Notice
of Recei pt of the Amended Petition which included a Notice of the public hearing
schedul ed for May 5, 1994. See Exhibit C

3. This proposed CDD is located in Marion County and is not in or adjacent
to any cities. The property within the external boundaries of the proposed
district is approximtely 2,489 acres. PT 3-4.

4. Infrastructure needs which woul d be addressed by the CDD woul d include
surface water nmanagement, roads, drainage, water distribution and waste water
treatment. The Amended Petition includes a |location nmap; a map of the proposed
district showi ng current and proposed nmajor trunk water mains and sewer
interceptors and outfalls; a nmetes and bounds description of the externa
boundaries of the district; witten consent to the establishnment of the
communi ty devel opnent district fromOn Top OF The World, Inc. which is the owner
of 100 percent of the real property to be included in the district; designation
of five persons to be the initial menbers of the Board of Supervisors, all of
whom are residents of the State of Florida and citizens of the United States; an
i ndi cation of the proposed name of the district; a proposed tinetable for
construction of district services and the estinmated costs of construction; a
designation of the future general distribution, |location and extent of public
and private uses of land proposed for the area within the district by the future
| and use plan elenment of the effective | ocal governnent conprehensive plan; and
an econom c inmpact statenment prepared in accordance with the requirenments of
Section 120.54(2), Florida Statutes. See Exhibit A

5. After receiving the Anended Petition, the Secretary of FLWAC conducted
the review which is required by Rule 42-1.009(1), Florida Adm nistrative Code.
The Anmended Petition was transmtted to the Director of the Division of
Admi ni strative Hearings for assignnent to a hearing officer to conduct a | oca
public hearing. This action took place on February 3, 1994. Through the letter
of transmttal, the Secretary of FLWAC, by his designee, Teresa B. Tinker
certified that all required elements, as defined in Section 190.005(1)(a),
Florida Statutes, are contained in the Armended Petition. The Secretary called
upon the Division Director to see that the public hearing contenpl ated by
Section 190.005(1)(d), Florida Statutes, was conducted.

6. Charles C. Adanms was initially assigned to conduct the |ocal public
hearing and render this Report and Conclusions. The matter was |ater reassigned
to David M Mal oney, Hearing O ficer, who conducted the |ocal public hearing and
rendered this Report and Concl usi ons.

7. Pursuant to Rule 42-1.010, Florida Adm nistrative Code, FLWAC caused
the publication in Volume 20, No. 11, Florida Administrative Wekly (March 18,
1994), of its Notice of Receipt of the Amended Petition which sets forth a
summary of the contents of the Anended Petition and general description of the
| and area affected; a summary and estimate of the econonmc inpact of the



proposed rule on the Agency; the tinme, date and place of the schedul ed | oca
public hearing; and a reference to where the full text of the Petition mght be
obtai ned. See Exhibit F.

8. Copies of the Notice of Public Hearing were provided by the Petitioner
to FLWAC, the Department of Community Affairs and various Marion County
officials. See Exhibit G

9. Following the publication of the Notice of Receipt of the Arended
Petition, Petitioners caused to be published in the Ccala Star Banner, a
newspaper of general paid circulation in Marion County and a newspaper of
general interest and readership in the conmunity, a notice of the |ocal hearing.
This publication was called for in Section 190.005(1)(d), Florida Statutes, and
Rul e 42-1.011, Florida Adm nistrative Code. The newspaper publication occurred
on April 8, 15, 22 and 29, 1994. The format of the notices published in the
newspaper conplies with the requirenments of Rule 42-1.011, Florida
Admi ni strative Code. Petitioner provided copies of each of the advertisenents
and proof of publication fromthe Ccala Star Banner. See Exhibit H

10. On May 5, 1994, the local public hearing was conducted in accordance
with Section 190.005(1)(d), Florida Statutes, and Rule 42-1.012, Florida
Adm ni strative Code.

11. The Wthlacoochee Regi onal Pl anning Council, while not a government
with jurisdiction over the CDD, reviewed the Amended Petition, "as to its
consi stency with the Conprehensive Regional Policy Plan.” Finding establishnent

of the CDD to adequately address Regional Policies 5.1.1.7 and 5.1.1.9 as to
"af f ordabl e housi ng needs,"” and devel opment of public, private and user sectors
of the housing market to address the problens of housing availability and
affordability, respectively, the Council's coments supported establishnment of
the CDD. Exhibit N

12. The Anended Petition was also reviewed by the Florida Departnent of
Community Affairs. The Departnent commented that it did not believe the
establ i shnent of the CDD to be inconpatible with the Marion County Conprehensive
Pl an even though the plan had not been found to be in conpliance with Loca
Gover nent Conpr ehensi ve Pl anni ng and Land Devel opnent Regul ation Act. The
comment was nade because none of the lands with which the Departnent believed
the County to be out of conpliance were within the proposed boundaries of the
CDD. The Departnent found the proposed CDD to neet the requirenments for its
establishnent in Section 190.005(1)(e), Florida Statutes. But the Departnent
was unable initially to evaluate the effect the establishnent of the CDD woul d
have on the performance of its duties because of a nunmber of uncertainties. See
Exhibit S. These uncertainties were pronptly addressed by attorneys for
petitioner. See Exhibit T. David M Mechanick, attorney for petitioner
testified that he spoke with Departnent personnel and his explanations, both
witten and verbal, were satisfactory to the Departnment. Tr. 45-47. M.
Mechani ck' s conclusion is bolstered by the lack of further objection in the
record fromthe Departnment and the Departnent's |lack of participation at the
final hearing. In any event, the Departnent's concerns do not appear to relate
to any of the six criteria contained in Section 190.005(1)(e), Florida Statutes,
for the establishnment of the CDD. Mst inportantly, the Departnent did not find
t hat establishnent created any inconsistency with any applicable el ement or
portion of the state conprehensive plan or of the effective |ocal government
conpr ehensi ve pl an.



13. On March 23, 1994, the Board of County Conm ssioners of Marion County
conducted a public hearing pursuant to the provisions of Section 190.005(1)(c),
Florida Statutes, regarding the proposed district. Follow ng the public
hearing, the Board, by resolution, expressed to FLWAC its support of the
establ i shnent of the Circle Square Wods Conmunity Devel opnent District.

Exhi bit O

Petitioner's Wtnesses

14. Kenneth D. Colen is President of Petitioner, On Top O The Wrld, Inc.
He has been with OTOWNsince 1976 and served as its President since 1985. Anong
his many responsibilities, he has been intimately involved in the planning,
financing, staffing and overall nmanagenent of the devel opnment. He has been
directly responsible for the infrastructure inprovenents for that portion of
OTOW whi ch is devel oped. PT 1-2; T 32-33.

15. OIOWis approximtely 12,900 acres | ocated southwest of the city of
Ccala in Marion County, west of State Road 200 and North of County Road 484.
Utimately, it is expected that OTON W || construct approxi mately 36, 000
residential units and as much as 490 acres of commercial property. PT 1-2; T
33- 34.

16. The proposed district enconpasses a tract of approximately 2,489 acres
which is a part of the OTONproperty. The CDD will be an independent unit of
speci al purpose governnent authorized under Chapter 190, Florida Statutes. The
district, as contenplated, will have all powers set forth in Chapter 190
i ncluding the power to nanage and finance basic infrastructure and services set
forth in that Chapter. The CDD will serve predom nantly residential |and uses
al t hough approximately 200 acres is authorized for comercial use. PT 3-4.

17. M. Colen described Exhibit X which is a chart show ng the proposed
district. The chart shows the golf course, conmercial areas and areas under
devel opnent. References are also nmade to the water treatnment plant and
wastewater treatnent plant. T 34-36; Exhibit X

18. It was M. Colen who directed the filing of the Anended Petition to
Establish the G rcle Square Wods Conmunity Devel opnent District. He had
several reasons for pursuing this project. The level of devel opnment covers an
area of land that is approximately six tinmes greater than that which is
currently devel oped at OTONVand will entail approximately four times as nmany
units. The best mechanismfor funding the infrastructure that will be necessary
is the CDD. Additionally, M. Colen believes there is an efficiency of
operation that the CDD brings as well as a level of stability for the future,
even in the absence of the developer. T 37-38, 80-81

19. M. Colen identified the Anended Petition and all of the exhibits
attached thereto. PT 4-11.

20. M. Colen described an area designated as the "devel oped area" which
is the currently devel oped portion of OTON It is an area of approximtely 395
acres which is essentially a peninsula in the district. The developed area is
not included in the proposed CDD because it is presently devel oped and al ready
has the requisite infrastructure. There are approxinmately 1,900 residences in
t he devel oped area. PT 6; T 37.



21. Al of the property in the proposed district is owed by On Top O The
World, Inc. and OTON has consented to the establishment of the CDD. PT 6-7;
Exhi bit A-4.

22. M. Colen described Exhibit A-2, which is a map of the proposed
district showing major trunk water mains, sewer interceptors and outfalls in
exi stence or proposed in the future. It also shows the golf course, existing and
proposed wastewater treatnment plants, lift stations, water mains, etc. PT 5.
M. Colen al so discussed Exhibit A-5, which is a proposed tinetable for
construction of district services and the estinmted costs of constructing those
services. This exhibit was based on avail able data and is submtted in a good
faith attenpt to illustrate the anticipated tinmetable for construction and
estimated costs. PT 7-10. Based on the information presented by M. Col en and
Lee MIls, the engineer, Exhibit A-5 appears to be a reasonabl e proposed
ti metabl e for construction and estimte of costs.

23. The exclusion of the devel oped area will not affect the district's
ability to provide infrastructure in a cost effective manner. PT 14-15.

24. M. Colen also properly identified Exhibits B-O Wand X PT 11-20.

25. The initial Board of Supervisors for the district are: LaVanna Smith
Philip Faranda, Bl aise Bonnaventure, Cynthia K Ziegler and Morris Dittman
Each of these individuals are residents of the State of Florida and citizens of
the United States. PT 13; Exhibit A

26. M. Colen indicated that the property will be devel oped to contain
varying types of land uses so that it will provide housing, enploynent
opportunities, shopping, services, recreation and other opportunities. As such
M. Colen believes the district will be a functional interrelated comunity. PT
15; T 38-39.

27. M. Colen discussed various alternatives that were considered with
regard to creation of the CDD. A CDD has the ability to obtain long termtax
exenpt financing which has a cost advantage over any other form of financing
available to a private developer. This financing allows the district to
mnimze its interest expense resulting in a |lower cost for infrastructure.
Thus, a CDD is nore advantageous than the devel opment of infrastructure by a
private devel oper. Additionally, the CDD provides greater continuity than is
provi ded by a private devel opment conpany. PT 16-17; T 39.

28. M. Colen also considered whether Marion County woul d devel op this
infrastructure. However, Marion County has nade it clear that it is not in a
position to provide these conmunity services and facilities and, in fact, has
required as an el enent of the devel opment of a regional inpact that affects a
portion of the property, that such services be provided by an entity other than
Marion County. PT 16-17; T 39.

29. M. Colen also indicated that there are no | ocal roads, bridges or
street lights that would be inconsistent with facilities to be constructed by
the district. PT 17.

30. Likewi se, there are no existing regional roads, transportation
systens, water supply, or sewer services and facilities that would be
i nconsistent with those proposed by the district. PT 17-18.



31. M. Colen identified the letter fromthe Wthlacoochee Regi ona
Pl anni ng Council that he received indicating that the proposed CDD wil |
adequately address sone of their policies. PT 19; T 40; Exhibit N

32. M. Colen was also in attendance at the hearing held by the Board of
County Conmi ssioners of Marion County on March 23, 1994 at which they voted 5-0
to adopt a resolution favoring the creation of this district. PT 19-20; T 40;
Exhi bit O

33. M. Colen's prepared testinony and testinony at the | ocal public
hearing i s accepted.

34. Gary L. Moyer is a manager of special purpose taxing districts and was
accepted as an expert in community devel opnent district nanagenent and ot her
forns of special district managenent. T 22.

35. M. Myer described his extensive experience in managi ng speci al
purpose taxing districts including 46 CDDs. His firm provides services that
i ncl ude pl anni ng, financing, staffing, purchasing, reporting and
i ntergovernmental coordination functions for these districts. PT 21-24.

36. M. Myer was also involved in the drafting of Chapter 190, Florida
Statutes. PT 34; T 22.

37. Alisting of the various districts served by M. Myer and the types
of infrastructure services provided by each district is included as Exhibit P

38. M. Myer described a uniformcomunity devel opment district as a unit
of local special purpose government created pursuant to Chapter 190, Florida
Statutes, which is vested with linmted powers to provide for the installation
and mai ntenance of infrastructure facilities to coincide with the devel opnent of
property within the boundaries of the district. These powers include water
managenent, water supply and sewer, roads, street lighting, bridges and, when
aut hori zed by the | ocal general purpose governnent, may al so include parks and
recreation, fire prevention and control, security, nosquito control, schoo
bui | di ng, and waste collection and disposal. The governance of these districts
is in accordance with the detailed provisions of Chapter 190, Florida Statutes,
as well as various other provisions of Florida | aw dealing with accountability,
di scl osure, rul emaki ng, procurenment of goods and services, etc. M. Moyer
descri bed how a CDD is subject to various checks and bal ances and politica
accountability simlar to those which apply to city and county governnents.
These include the Public Records Law and the Governnent-I|n-The-Sunshi ne Law.

The district is also required to conpetitively bid its purchases as well as use
the conpetitive process for hiring certain professionals. PT 26-29; T 22-23.

39. There are also a nunber of reports to be filed with state agencies
such as the Auditor General, State Conptroller, Department of Conmunity Affairs,
| ocal general purpose governnent and Division of Bond Finance. PT 30.

40. A CDD does not avoid zoning and | and use laws. It must be consi stent
and in conpliance with | ocal ordi nances and devel opnent codes and regul ati ons.
PT 28; T 23-24.



41. Comunity Devel opnent Districts, as special districts, however, are
not encunbered, as are cities and counties, with such burdens and
responsibilities as police protection, social services and various ot her
political pressures. CDDS are specialized units of government. They provide
community infrastructure and services to a defined district. There are various
[imtations that safeguard the general public and the residents. PT 30-32.

42. In M. Moyer's experience, the CDDs typically have very good working
rel ationships with the applicabl e general purpose government as well as
| andowner s, devel opers and residents within a district. PT 32-34.

43. CDDs al so have a financial function. |In particular, the Legislature
has granted districts several ways to finance infrastructure. Mst conmon is
the use of special assessnment revenue bonds. Chapter 190 identifies processes
for establishing these assessnents so that the cost is allocated to the
benefited properties. CDDs can al so use general obligation debt but its use has
not been very common. Financing available to CDDs is typically nore preferable
than is available to private devel opnment. As a unit of |ocal governnment, a CDD
can access the tax free municipal bond market. T 24-25.

44. M. Myer is famliar with the Anended Petition and has reviewed it in
relationship to various factors set forth in Section 190.005(1)(e), Florida
Statutes. PT 35-36.

45. M. Moyer believes that approval of the Arended Petition woul d
specifically be consistent with the State Conprehensive Plan goal dealing with
governnmental efficiency found in Section 187.201(21), Florida Statutes, because
of the economic benefits that flow fromlong termefficient managenent. PT 36-
40; T 27.

46. M. Myer also reviewed the proposed district in relation to Section
190.005(1)(e)3. Fromhis perspective, a "functional interrelated conmunity"” has
two conponents: (a) from a planning perspective, he views that termas relating
to the use of the land to provide for residential, business and recreationa
opportuniti es; (b) the second perspective is froma service delivery
st andpoi nt whi ch can be judged based upon the cost to provide district services.
PT 40-41

47. M. Myer believes this proposed district is of sufficient size, is
sufficiently contiguous and is sufficiently conmpact to be devel oped as a
functional interrelated comunity. PT 41-42; T 27-28.

48. M. Myer al so exam ned other alternatives to a CDD including private
sector devel opnent utilizing private funds and general purpose gover nment
utilizing special assessment or general funds. |In his opinion, the
establ i shnent of the CDD is the best alternative. Private devel opnent does not
i nvol ve all of the various protections inherent in a CDD. Additionally, the
type of financing available is typically far nore preferable than available to a
private party. The general purpose governnent is not a good option in this case
because the county government is not prepared to provide these facilities and
services to the property enconpassed by the CDD. PT 42-43; T 28-30.

49. M. Myer also | ooked at whether the area to be served by the district
is amenable to separate special district government. In his view the proposed
Crcle Square Wods CDD satisfies that criterion. PT 43-45; T 30.



50. Fromhis perspective, the Arended Petition satisfies the criteria for
establishing a community devel opnent district. T 30.

51. M. Myer's prepared testinony and testinony at the | ocal public
hearing i s accepted.

52. Testinmony was presented by David M Mechani k of the Tanpa of fice of
Macf arl ane Ausl ey Ferguson & McMullen. M. Mechanik is head of the firms |and
use departnent and has represented OTONwW th regard to devel opnent of regional
i npact, conprehensive planning and zoning issues since 1982. PT 46-47; T 43-44.

53. M. Mechani k had revi ewed the Arended Petition and stated that the
informati on contained therein was true and correct with a mnor clarification
made at the public hearing regarding the Marion County Conprehensive Plan. PT
47; T 42-43.

54. M. Mechani k specifically described the designation of the future
general distribution, |location and extent of public and private uses of |and
proposed for the area within the district by the future | and use plan el enent of
the effective |ocal government conprehensive plan for Marion County. He
indicated that the area within the proposed district is designated as:
"Commercial,"” "Low Density Residential,” "Rural Land," "Devel opment of Regi onal
I mpact, " "Urban Expansion,” and "Medium Density Residential." PT 48-49; T 43.

55. By letter dated March 12, 1993, the Zoning Director for the D vision
of Zoning of the Marion County Department of Community Devel opnent sunmmari zed
data and findings of fact relative to the vested status of Circle Square Wods
under Section 380.06, Florida Statutes. The Zoning Director concluded that
Circle Sqguare Wods has vested devel opnent rights which nmakes it exenpt fromthe
concurrency requirenments of the Marion County Land Devel opnent Code. Exhibit Q

56. M. Mechani k al so explained that a portion of the property has
received a Chapter 380, Florida Statutes, Devel opnent Order. PT 51-52; T 44;
Exhibit Q

57. M. Mechanik indicated that the vested portion of the OTOW property
consists of 12,899 acres. The 2,489 acres contained within the CDD are vested
fromthe requirenents of the Conprehensive Plan including the portion subject to
a devel opnent of regional inpact order. O the total acreage w thin the CDD,
2,283 acres are designated for residential use and 206 acres are designated for
comercial use. This land is approved for 7,804 dwelling units. PT 49-51.

58. M. Mechanik's prepared testinony and testinmony at the | ocal public
hearing are accepted.

59. Lee MIls testified at the local public hearing and through prepared
testimony. M. MIls is the President of MIIls Engineering Conmpany which
provi des civil engineering and | and surveying services. M. MIls is both a
| and surveyor and civil engineer and was accepted as an expert witness in both
of those areas. PT 54-56; T 50. MIIls Engineering Conpany has provi ded
services to OTOWNsince 1985. PT 57; T 50.

60. M. MIlIs indicated that the Anmended Petition and its attachnments are
true and correct. PT 57. MIIls Engineering was specifically involved with the
preparati on of several exhibits to the Amended Petition including Exhibit 2, the
Master Service Plan; Exhibit 3 which is a nmetes and bounds description of the



Crcle Square Wods Conmunity Devel opment District boundary and the sketch that
acconpani es that description; and Exhibit 5 which is the infrastructure tine
tabl e and estimated costs. PT 58.

61. The netes and bounds description describes the outside boundary of the
property by distance and direction. It is based on the recorded subdivision
plat of Crcle Square Wods, certain | eases and decl arations, and vari ous
surveys of the property. The description was prepared in accordance with the
applicable Florida Adm nistrative Code Rule and in accordance with generally
accepted | and surveying standards. Exhibit 3 to the Anmended Petition
constitutes an accurate nmetes and bounds description of the property to be
enconpassed in the proposed Circle Square Wods Community Devel opment District.
PT 58-60; T 51.

62. M. MIIls also described Exhibit 2 to the Arended Petition which is a
Master Service Plan. This diagram shows district boundaries, water wells, water
mains, lift stations, and waste water trunk lines. The golf course property is
al so indicated. Exhibit 2 is a map of the proposed district showi ng current and
proposed maj or trunk water mains and sewer interceptors and outfalls in
exi stence. PT 60-62; T 51-52.

63. M. MIls also discussed the infrastructure tine table and esti mated
cost contained in Exhibit 5 to the Arended Petition. This docunment is a
prelimnary cost estimate of the anticipated roads, stormiater, water treatnent
and wast ewat er aspects of the CDD as projected to be constructed in the period
of 1994 to 1999. The table includes various quantities and costs related to the
construction of those itens. A nunber of the cost estimates were based on work
that was actually underway at OTONat the tinme the table was prepared. PT 62.

64. Roads were divided into arterial and interior roads. The category of
"stormmvater” is for anticipated drainage facilities. The category of "water"
relates to drinking water and is sized based on anticipated density. PT 63.

65. In the category of "wastewater," there is an estimate for two
treatment plants. PT 62-63.

66. This exhibit represents a reasonable prelimnary projection of roads,
stormvater, water treatnent and wastewater services for the CDD and the
associ ated costs. PT 63-64; T 52.

67. M. MIls also discussed the criterion relating to whether the |and
within the proposed district is of sufficient size, is sufficiently conpact and
is sufficiently contiguous to be devel opabl e as one functional interrel ated
community. Wile there is no specific engineering definition, fromhis
perspective, a functional interrelated community involves various engi neering
functions such as access, bridges and roads, drainage of stornwater, potable
wat er, wastewat er disposal and disposal of solid waste. These functions shoul d
be coordinated in a total package to function efficiently. PT 64-65.

68. M. MIIs believes the area of land is of sufficient size at 2,489
acres to be devel opable as a functional interrelated cormmunity. He also
believes it is sufficiently conpact and contiguous for that sane purpose. There
are no specific features that woul d i npede the coordi nated devel opnent of
infrastructure. Neither the "devel oped area" nor any other portion of the
property present any unusual conditions that would require special consideration
in the engineering of various systens, facilities and services required for the
devel opnent of the community. PT 65-68; T 52-53.



69. M. MIls also exam ned the question of whether the district is the
best alternative available for delivering conmunity devel opnent services and
facilities to the area to be served by the district. He confirned that Marion
County, other than with regard to maj or roadways, does not have any plans to
provide the type of infrastructure services that woul d be devel oped by the
district. M. MIls believes the CDD was preferable to having either the county
or private devel oper responsible for these infrastructure services. PT 68-70.

70. M. MIls also indicated that the conmunity devel opnent services and
facilities of the district will not be inconpatible with capacity and uses of
exi sting local and regional conmmunity devel opment services and facilities
because such services sinply don't exist. PT 70-71; T 53.

71. Finally, M. MIIls believes that, froman engi neeri ng perspective, the
area to be served by the district is anenable to separate special district
government based primarily on his review of the other factors di scussed above.
PT 71-72.

72. M. MIIls' prepared testinony and his testinmony at the | ocal public
hearing are accepted.

73. WIlliamJ. R zzetta is the President of R zzetta and Company, a
financial consulting firm which provides services to the real estate industry,
i ncl udi ng community devel opnent districts. Anmong other responsibilities, M.
Ri zzetta's firmconducts economc and financial feasibility studies for
districts and prepares econonmic inpact statements relating to these entities. PT
73-74; T 54. He also serves as the manager of several CDDs. T 55-56. M.
Ri zzetta was accepted as an expert in the preparati on of econom c inpact
statenments for community devel opnent districts. T 56

74. In preparing his analysis, M. Rizzetta has utilized the guidelines
set forth in Section 120.54(2)(c), Florida Statutes. PT 76. This analysis
i ncl udes an exam nation of: (1) an estimate of costs to the agency responsible
for approving the district including the cost of paperwork; (2) the economc
i npacts on all persons directly affected by the proposed district; (3) the
i npact of the action on conpetition and the open market for enployment; (4) an
anal ysis of the inpact on small business; (5) a conparison of the probable costs
and benefits of the rule versus the costs and benefits of not adopting the rule;
(6) a determ nation of whether less costly nmethods exist for achieving the
pur pose where reasonable alternative methods exist; (7) a description of
reasonabl e alternative nethods that were considered and (8) a statenent of the
data and net hodol ogy used in making the estimates required. T 57; Exhibit A-7.

75. Wth regard to the estimate of cost to the agency and other state or
| ocal governnment entities, these costs are mninmal. The one tine cost incurred
by Marion County to review the Petition is nore than offset by the $15, 000
filing fee subnmtted by the Petitioner. Additionally, future costs relating to
services provided by |ocal government are offset by fees for those services. PT
77-78; T 58-59.

76. In looking at the costs and benefits to persons directly affected by
the district, M. R zzetta |ooked at four categories: (1) residents of the state
of Florida; (2) residents of Marion County; (3) current property owners and (4)
future property owners and residents. Residents of the state of Florida
residing outside of Marion County will receive a benefit fromthe creation of



the district because the district will facilitate the acquisition and
construction of infrastructure which, in turn, facilitates private devel opnent
thereby stinulating economc activity. PT 79; T 60; Exhibit A-7.

77. Residents of Marion County other than those living in the district are
benefitted because they will not be forced to bear the cost of infrastructure
constructed within the district. These residents will also benefit fromthe
stimulus to the construction industry. PT 79; Exhibit A-7. Sone specific
consi deration was given to the current residents of OTONwho do not live within
the proposed district. These individuals will not be forced to bear the cost of
infrastructure. It is also inportant to note that these residents will continue
to be governed and protected by contracts pursuant to the existing covenants,
restrictions, easenents, charges and liens and the Articles of |ncorporation and
Byl aws of OTOWand its owners' association. PT 80; T 60.

78. The current property owner (OTON is responsible for all of the costs
associ ated with the preparation and processing of this Anended Petition
However, while there are costs associated with the process and the operation of
the district, the benefits are significant in the formof financing avail able
through the district that are not otherw se available to the current property
owner. PT 81-82; Exhibit A-7; T 60-61

79. Future property owners and residents within the district will be
subj ect to various taxes, assessnents and charges inposed to fund the facilities
and services provided by the district. However, the availability of tax exenpt
financing should result in a net benefit to future property owners and residents
t hrough reduced costs of infrastructure. Additionally, through the
establishnent of a CDD, it is ultimately the residents who will control the
district through its board of supervisors. PT 82; T 61; Exhibit A-7.

80. M. Rizzetta indicated that he did not believe the proposed CDD woul d
have any adverse affect on conpetition or the open market for enploynment. PT
83; Exhibit A-7.

81. Likewi se, the creation of the proposed district should not have any
negative inpact on small business. Because a CDDis primarily a financing and
managenent mechanism it does not discrimnate in ternms of the size of a
busi ness which can locate within its boundaries. Exhibit A-7.

82. M. Rizzetta al so exam ned the probable costs and benefits of the
proposed rul e when conpared to the probable costs and benefits of not adopting
the rule. In making this analysis, it was always assuned that the property
within the CDD woul d be devel oped. The costs associated with adoption of the
rule include the one tine adm nistrative costs along with the costs of filing
various reports and obtaining services fromofficials such as the property
apprai ser and tax collector. These costs are relatively mnor and are of fset by
various fees for these services. Additionally, current and future property
owners and residents will pay taxes, assessnents and charges for their share of
infrastructure. However, greater costs would likely be incurred through
alternative conventional financing nechanisns. On the benefit side, the
district provides an efficient and econom cal nechani smfor financing and
managi ng infrastructure and will fill a gap not met by Marion County. The
district also provides future property owners with greater input in the
operation of the district. PT 83-85; Exhibit A-7.



83. M. Rizzetta exam ned whether |ess costly or less intrusive methods
exi st for achieving the purpose of the proposed rule and al so whether there are
any reasonabl e alternative nethods for achieving the purpose of the proposed
rule. Hs conclusion was that the CDD was the | east costly and |east intrusive
nmet hod for achieving the purpose of the rule which is the subject of the
hearing. In conducting that analysis, he considered the overall costs and
benefits as sumarized in the Economic Inpact Statenment, fairness to all parties
refl ected by the proposed rule, the ability to provide infrastructure and
services within a reasonable tinmefranme and the potential for achieving the
anticipated benefits. He specifically | ooked at the alternatives of private
conventional financing which is typically nore costly and not always readily
avai | abl e and relying on Marion County which, as described by M. Rizzetta and
other witnesses, is an alternative that is sinply not practically avail able at
this time. PT 85-86; T 62; Exhibit A 7.

84. Finally, in preparing the Econonic |Inpact Statement, M. Rizzetta
outlined the data and net hodol ogy used in making the estimates required by
Section 120.54. PT 87; Exhibit A-7.

85. The Economic Inpact Statenent satisfies the requirenents of Section
120.54(2)(c), Florida Statutes.

86. M. Rizzetta al so exam ned the proposed district in relation to the
section of the State Conprehensive Plan pertaining to the econony. He does not
believe creation of the district would be inconsistent with that section. PT
87.

87. Al so, based on his preparation of the Econom c | npact Statenent and
hi s experience nanagi ng CDDs, he believes the proposed district is of sufficient
size, is sufficiently conpact and is sufficiently contiguous to be devel opabl e
as one functional interrelated conmunity. PT 87.

88. M. R zzetta believes the establishment of the CDD is the best
alternative available for delivering comunity devel opnent services and
facilities to the area to be served by the district. PT 88.

89. Finally, he also believes the area to be served by the district is
anenabl e to separate special district government. PT 88.

90. Based on M. Rizzetta's experience in preparing econom c inpact
statenments and in managi ng CDDs, he believes that it is appropriate to establish
the Crcle Square Wods Comunity Devel opment District. T 62-63.

91. M. Rizzetta's prepared testinony and testinony at hearing are
accept ed.

92. Avis M Craig-Ayotte is a principal with the firmof Henigar & Ray in
its Crystal River office. Henigar & Ray is a national consulting firmoffering
pl anni ng, engi neering, environmental sciences and surveying services. She is a
certified planner with extensive experience, particularly in Marion and Citrus
Counties. PT 89-92; Exhibit V. She was accepted as an expert in |and use
pl anning. T 65.

93. Ms. Craig-Ayotte described two denonstrative exhibits which were
aerial photos of the land covered by the proposed CDD. One docunent was a
conposite of pictures taken between 1985 and 1989. The other was from 1992.
These aerial photos show the devel opnment of the OTOWN property, particularly in



the "devel oped area.” Wiile this case does not invol ve devel opnent issues per
se, it is inportant to recogni ze the extent of the growmh in the area because
the CDD provides the vehicle for supporting the infrastructure necessary for
addi ti onal devel opment. T 66-67.

94. Ms. Craig-Ayotte is familiar with Chapter 190, Florida Statutes,
relating to community devel opment districts as well as the State Conprehensive
Pl an, the Conprehensive Regional Policy Plan adopted by the Wthl acoochee
Regi onal Pl anni ng Council and the Marion County Conprehensive Plan. PT 92-94.

95. Wth regard to the Wthlacoochee Regional Planning Council Plan, she
does not believe that establishment of the G rcle Square Wods CDD woul d be
i nconsi stent with any aspect of that Plan. PT 93-94; T 73-75.

96. Ms. Craig-Ayotte noted that a |ocal government's conprehensive plan is
a docunent which contains the statenents of a |ocal governnment's |ong range
goals for its future growmh and devel opment. The term"infrastructure" is used
to describe certain basic facilities and services necessary to neet the conmon
needs of a conmunity such as roads, sewer systens, potable water, stornmnater
managenment and solid waste. The term "vested" refers to a property owner's
right to continue devel opi ng even when that devel opnment may not be in conpliance
with current or new regul ations. PT 96-97

97. Ms. Craig-Ayotte is familiar with the Arended Petition and the area in
whi ch the proposed district is to be located. From her perspective, the
statenents in the Arended Petition are true and correct with the one
clarification made by M. Mechanik at the public hearing. PT 98; T 64.

98. Ms. Craig-Ayotte exam ned the Anmended Petition to determ ne whether
t he proposed district would be inconsistent with any applicable section, elenent
or portion of the State Conprehensive Plan found in Section 187.201, Florida
Statutes. In particular, she | ooked at goal 4 relating to the elderly, goal 6
relating to health, goal 8 relating to water resources, goal 16 relating to |and
use, goal 18 relating to public facilities, goal 20 relating to transportation
goal 21 relating to governmental efficiency and goal 26 relating to plan
i npl enentation. PT 100. 99. Coal 4 contained in Section 187.201 relates to
the elderly. The district will provide infrastructure to OTONwhich is a
proj ect which has been and will continue to be marketed to an ol der popul ati on
By i nmproving and providing the basic infrastructure needs, which includes roads,
transportation for the elderly will be benefitted. PT 10-101

100. Subsection 6 relating to health includes a policy that every Florida
resident has a right to breathe clean air, drink pure water and eat nutritious
food. Approval of the district is consistent with this goal by providing a high
quality central potable water service to residents of the district. Because
Mari on County does not provide central services of this type, the district will
hel p ensure that residents have pure water to drink. PT 101-102.

101. Wth regard to | and use, the stated goal |ooks to accommodate grow h
in an environnental |y acceptabl e manner. Specific policies encourage efficient
devel opnent, encourage the protection of water supplies that enhance the
livability and character of urban areas. M. Craig-Ayotte enphasized that it
must be renenbered that the land within the district is vested for devel opnent
and the CDD is one of the nost efficient nmeans to finance infrastructure for
this type of urban devel opment. This district is located in one of the fastest



growi ng areas in Marion County. Adequate utilities are one of the basic needs
to enhance the livability of the urban area and are necessary to support new
popul ati on and comerci al devel opment. PT 102- 104.

102. Coal 18 of the State Comprehensive Plan relates to "public
facilities.” Relevant policies under this goal include the allocation of costs
of new facilities on the basis of benefits received by existing and future
residents; creating a partnership anong governnent and the private sector
encour agi ng | ocal governnmental financial self-sufficiency; identifying and
i npl enenting i nnovative and fiscally sound and cost-effective techni ques for
financing public facilities; and using stable revenue sources which are al so
responsi ble for growmh for financing public facilities. Establishment of this
CDD is consistent with all of these policies in that costs are allocated to the
users of services; the district provides the kind of partnership contenpl ated by
the State Conprehensive Plan; and the district provides a cost-effective
alternative to other fornms of financing for the devel opnment of this
infrastructure. The CDD also provides stability for the infrastructure
mai nt enance and is consistent with this goal. PT 104-108.

103. Goal 20 relates to transportation. The district provides a mechani sm
for building and maintaining roads and associ ated drai nage. The district
ensures that the infrastructure will be in place at or before the time the
devel opnent occurs and well into the future. PT 108.

104. Wth regard to goal 21 pertaining to governnental efficiency, the
state goal and policies relate to cooperation anong all |evels of government;
all owi ng the creation of independent special districts; elimnating needl ess
duplication of governmental activities; encouraging conpetitive bidding in the
contracting process; and encouraging joint venture solutions to nutual problens.
Mari on County has a very limted service delivery systemand is seriously
constrained in its ability to construct and maintain infrastructure. The
County's existing revenue sources are unusually low. A CDD provides for the
creation of infrastructure without cost to the county taxpayers. The CDD al so
has limted powers thereby elimnating unnecessary proliferation and
duplication. Also, as a governmental unit, the district will be subject to the
Sunshi ne Laws and conpetitive bidding requirenments. PT 109-113.

105. CGoal 26 relating to "plan inplenmentation” has an enphasis on
i mprovi ng intergovernnental coordination and maxim zing citizen invol venment.
The CDD furthers this goal and several of its associated policies because it
operates under an el ected representative system of government through a board of
supervisors. The CDD is a governnental entity subject to various safeguards
found in Florida aw. The CDD mechani sm al so provides for greater citizen
i nvol venent and accountability. The linmted nature of the powers given to CDDs
ensure focus and performance regardi ng those functions. The district is a
specific neans to acconplish service delivery to the devel opnent thereby maki ng
possi bl e orderly and econonically sound planning for growh. PT 113-116.

106. Ms. Craig-Ayotte opined that creation and establishnment of the Grcle
Square Wods Conmunity Devel opnent District is not inconsistent with the State
Conprehensive Plan or any of its goals or policies. |In fact, she believes the
establishnent of this district would further many of those stated goal s and
policies. PT 100, 116; T 69-71



107. Ms. Craig-Ayotte also reviewed the Anmended Petition in relationship
to the Marion County Conprehensive Plan. In particular, she reviewed rel evant
elements related to future |and use, housing and the provision of financing of
infrastructure. In her view, the establishment of the proposed district is not
i nconsistent with the Marion County Conprehensive Plan. In fact, establishnent
of the district is consistent with various el enents of that plan because the CDD
will provide the infrastructure necessary for a devel opnent that is already
vested and will occur. The CDD will specifically provide the fundi ng mechani sm
to construct, operate and maintain the infrastructure before or concurrent wth
t he devel opnent of the community. PT 116-121; T 71-73.

108. Ms. Craig-Ayotte provided testinony and i nput on whether the district
is of sufficient size, is sufficiently conpact and sufficiently contiguous to be
devel opabl e as one functional interrelated community. She considers a community
to be a conbination of people, activities and systens within a specific
geographic location. A community contains a mxture of interrelated uses
provi di ng people places to work, live, socialize, conmunicate and pursue | eisure
activities. A conmmunity is functionally interrelated by the juxtaposition of
the various uses within the community and the absence of barriers which prohibit
access to sonme of the uses. PT 121-122.

109. She believes the district is of sufficient size at 2,489 acres to
operate as a functional interrelated community. There is adequate |land to
acconmodate all of the planned activities. PT 122-123.

110. The term "conpact” as used by a | and planner, refers to a
concentration of land within a given area such that no undevel oped pockets or
encl aves exist or are created which are inaccessible. It also neans that al
el ements of the community are close to each other. She believes the proposed
district is sufficiently conpact to satisfy the statute. The "devel oped area”
is not a problembecause it is served by central water and sewer infrastructure
whi ch can run through rather than having to run around that area. PT 123-124.

111. Wth regard to the area being "sufficiently contiguous,” she believes
that term nmeans that there should be no major barriers or divisions of the
property such that residents are prevented fromfully associating with each
other. Once again, the devel oped area does not nean the property is not
contiguous. |In fact, the factors which would allow residents to fully associate
are already in place in the existing OTOVNcommunity and will be enhanced by the
expansi on of devel opnent onto the district's land. PT 125-126.

112. I n sum she believes the area upon which the proposed Circle Square
Wods District is to be established is of sufficient size, is sufficiently
conpact and is sufficiently contiguous to be devel opabl e as one functiona
interrelated community. T 75.

113. Ms. Craig-Ayotte al so exam ned whether the district is the best
alternative available for delivering community devel opnent services and
facilities to the area to be served. |In particular, she | ooked at Marion County
as an option but rejected that as an alternative because Marion County has no
services and no plans for providing these services to OTON PT 127-129.

114. Another alternative she exam ned would be for infrastructure to be
provi ded through private means such as the devel oper or a honeowners
association. She indicated that privately financed infrastructure is nore
costly and does not bring with it the stability associated with a CDD. The
district also has safeguards such as conpetitive bidding, public scrutiny,



accountability, etc. The CDD is focused and operates for the benefit of a
sel ect constituency, unlike a typical general government such as a county or
city. She believes that a district is the best alternative for the future
residents. PT 127-129; T 76-77.

115. The fifth of the six factors to be considered by FLWAC in
determ ni ng whether to grant or deny a petition for the establishnment of a CDD
addresses the question of whether the comunity devel opment services and
facilities of the district will be inconpatible with the capacity and uses of
exi sting local and regional conmunity devel opnment services and facilities.
Section 190.005(1)(e)5., F.S. Ms. Craig-Ayotte noted that the only services
that exist are privately owned and operated by an affiliate of OTON There are
no public utilities available in reasonable proximty. Therefore, establishment
of the CDD would not be inconpatible with the capacity and uses of existing
| ocal and regional community devel opnent services and facilities. PT 129-131; T
67-68, 77.

116. Finally, as to the question of whether the area to be served by the
district is amenable to separate special district governnent, she pointed out
that the CDD has Iimted powers as specifically set forth in Chapter 190. By
exam ning the other factors set forth in the statute as descri bed above, she
concludes that the area to be served by the Crcle Square Wods Comunity
Devel opnent District is anmenable to separate special district governnent. PT
131-132; T 77-78.

117. Ms. Craig-Ayotte's prepared testinony and testinony at the | oca
public hearing are accepted.

Public Participation

118. The only nenber of the public who spoke was M. Qus LaSal a, a
resident of OTON(in the "devel oped area"). M. LaSala stated he thought
est abl i shnent of a CDD woul d avoid probl ens such as those experienced at anot her
devel opnent. T 79-80.

CONCLUSI ONS

The Amended Petition contains all of the elenments required by Section
190.005(1)(a), Florida Statutes, and Rule 42-1.008, Florida Adm nistrative Code.
Havi ng considered the record in this cause, it is concluded pursuant to Section
190.005(1)(e) 1 through 6, Florida Statutes:

1. That all statenents contained within the petition have been found to be
true and correct.

2. That the creation of this district is not inconsistent with any
applicable el enent or portion of the State Conprehensive Plan or the effective
| ocal governnent conprehensive plan

3. That the area of land within the proposed district is of sufficient
size, is sufficiently conpact and is sufficiently contiguous to be devel opabl e
as one functional interrelated conmunity.

4. That the district is the best alternative available for delivering
conmuni ty devel opnent services and facilities to the area that will be served by
the district.



5. That the community devel opnent services and facilities of the district
will not be inconpatible with the capacity and uses of existing |ocal and
regi onal comunity devel opnent services and facilities.

6. That the area that will be served by the district is anenable to
separate special district governnent.
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